
PROPOSED AMENDMENTS TO THE ACA NSW CONSTITUTION (FOR 2016 ANNUAL GENERAL MEETING ON 23 NOVEMBER 2016) 
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Item Reference Proposed Change Proposed Rationale 
01 Clause 2.2 “Executive Committee member” means a member appointed to the Executive Committee in accordance with Clause 22A. New definition of “Executive Committee member”. 
02 Clause 2.2 “public officer” shall mean the person who is for the time being the public officer pursuant to the Associations Incorporation Act 2009. 

Adding the correct year to the NSW legislation in order to ensure the correct law is being referenced. 
03 Clause 4.1(a) to obtain registration and continue to be registered as an industrial union of employers pursuant to the Industrial Relations Act 1996 (NSW), and to obtain registration and continue to be registered as an industrial union of employers in other Australian states, territories, and jurisdictions when appropriate pursuant to Clause 4.1(b) herein; 

This is to enable the Association to accept members where such members have additional services operating outside of New South Wales, as well as to oblige the Association to provide appropriate representation for such members’ services on industrial relations matters. 
04 Clause 4.1(b) to represent the interest of its members in matters before the Industrial Relations Commission and Industrial Court of New South Wales, and like Commissions and Authorities in other Australian states, territories, and jurisdictions when appropriate; 

This is to enable the Association to accept members where such members have additional services operating outside of New South Wales, as well as to oblige the Association to provide appropriate representation for such members’ services on industrial relations matters. 
05 Clause 4.1(g) to extend and improve the provision and standards of early childhood services for the care and development of young children in the state of New South Wales. 

To enable the Association to share the national responsibilities over the care and development of young children across Australia, not just New South Wales. 
06 Clause 4.1(n) to register as an Australian body with the Australian Securities and Investments Commission. As part of accepting that membership can be across Australia, the Association will then need to register with the Australian Securities and Investments Commission accordingly. 
07 Clause 5.7 Membership as an associate member shall be open to any person other than an approved provider who resides in New South Wales and who has an interest in child care, including, but not limited to the following categories: 

This proposal is to enable the Association to accept individuals who are not from New South Wales as associate members. 

08 Clause 13.1 The funds of the Association shall be derived from annual subscriptions, members’ donations, levies, endorsements, and sponsorship funds and service fees, approved by the Executive Committee and, subject to any resolution passed by the Association in general meetings, such other sources and the Executive Committee determines. 

This proposal enables the Association to broadens the scope of the source of funds. 



PROPOSED AMENDMENTS TO THE ACA NSW CONSTITUTION (FOR 2016 ANNUAL GENERAL MEETING ON 23 NOVEMBER 2016) 

2 

Item Reference Proposed Change Proposed Rationale 
09 Clauses 16.11 to 16.14 16.11 Should the Executive Committee believe there is wholesale conflicts of interest and cannot independently exercise its functions under Clause 16, it may delegate the powers and processes outlined in Clause 16 to the Independent Membership Review Committee.  16.12 When the Independent Membership Review Committee is used to consider the expulsion, discipline or suspension of members, a report to the Executive Committee is required at its conclusion of the matter.   16.13 The Independent Membership Review Committee shall be appointed by the Executive Committee every 12 months comprising of three independent and qualified individuals.  16.14 Nominations for the Independent Membership Review Committee shall be sought from full members for a minimum of 1 month. 

When the Executive Committee cannot properly discharge its powers under Clause 16, these new clauses enable the Executive Committee to have an Independent Membership Review Committee determine the suspension, expulsion of a member’s right to vote or hold office (themselves or through a representative) for a period not exceeding six months or expel any member based on the same criteria set out in the pre-existing Clause 16 of the Constitution.  

10 Clause 18.1 The office bearers shall be declared elected at the Annual General Meeting of the Association in accordance with Clause 28 and shall consist of… 
As per Clause 22.1(a), the office bearers are already elected by electronic ballot and then declared at the AGM. 

11 Clause 18.2 In the absence of the president for whatever reason, the vice president shall act on their in his or her stead. Editorial amendment. 
12 Clause 18.3 For the purpose of sub clause 29.17, an office appearing above another office is listed in sub clause 18.1 shall be a “higher position”. All offices are in a “higher position” to Committee Members. 

A proposed editorial deletion as this appears to no longer provide any value to the Constitution. 

13 Clause 19.3 No member shall be entitled to being nominated as a candidate for the office of President for more than five consecutive elections. However, this does not preclude any such member being nominated as a candidate for any other office or as a member of the Executive Committee. 

The proposed deletion for this clause removes term limits of a maximum of 5 years for the office of President. 
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14 Clause 20(b) to oversee the receipt of receive application for resignations from membership and other notices from members In practice, most formal correspondence from members is addressed to the President, CEO or staff. 
15 Clause 22.1(a) the Executive Committee shall be the committee of management of the Association and shall consist of the office bearers plus not more than seven and not less than three other eligible persons, who shall be declared elected at the annual general meeting in accordance with clause 29, and up to two External Committee members appointed by the Executive Committee in accordance with Clause 22A; 

The proposal of the addition of up to two External (not Executive) Committee members provides the Executive Committee to appoint subject-matter experts to assist the Executive Committee for certain periods and not more than 12 months. Such appointees will not have voting rights at Executive Committee meetings. 
16 Clause 22.1(b) for the purposes of this sub clause 22.1, the number of officer-bearers shall be determined according to the number of ordinary members nominated for office; 

A proposed editorial deletion as this appears to no longer provide any value to the Constitution. 
17 Clause 22.2 The members of the Executive Committee shall serve, subject to this Constitution, until the following annual general meetings, at which time all members of the Executive Committee shall resign from office, but shall be eligible for re-election.  There is no limit on the number of times a member can be elected to the Executive Committee. Subject to sub-clauses 22.2B and 24.1(b), a member of the Executive Committee is elected for a term of two years at the end of which he or she shall retire. 

It is proposed that future Executive Committee members are elected for a two year term instead of the current one year terms. Like the normal half senate elections, this can help the Executive Committee with continuity of knowledge and expertise by retaining at least half of its members at each AGM. 

18 Clause 22.2A Unless otherwise resolved by the Association in a general meeting, a retiring member of the Executive Committee is eligible to be re-elected for a maximum of three consecutive two year terms. 

It is proposed that future Executive Committee members will be elected to a maximum 6 years (ie 3 x 2 year terms). However, Executive Committee members can be allowed to nominate to be elected after his/her 6 years term unless the membership resolves otherwise at a general meeting. 
19 Clause 22.2B At the first and second annual general meeting after the adoption of this clause in the Constitution:  (a) half of the number of Executive Committee members longest in office since last being elected must retire from office at the annual general meeting and, subject to clause 22.2A, are eligible to be re-elected; and 

This is the proposed process to transition to 2-year terms in the years 2017 and 2018.  
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 (b) an election will be held for the election of the Executive Committee who will hold office for a term of two years in accordance with clause 22.2. 

20 Clause 22.2C Subject to the minimum number of Executive Committee members not being less than seven, the Association may from time to time in a general meeting resolve not to replace retiring Executive Committee members or members who have vacated office. 

This gives the membership the option to keep an Executive Committee of 7 individuals rather than the maximum of 11. Please note that the existing Constitution already recognises that the Executive Committee could comprise of the 4 office-bearers and 3 additional Executive Committee members as a minimum (hence seven members in total). 
21 Clause 22.2D Nothing in this Constitution affects the validity of appointment or the term of office of any Executive Committee member (howsoever described) in office as at the date of adoption of this Constitution. 

This clause preserves the effects of the 2016 election of the Executive Committee while transitioning from 1-year terms to 2-year terms in 2017, 2018 and beyond. 
22 Clause 22.4 The Executive Committee may regulate its affairs as it sees fit, including appointing sub-committees to exercise such functions as the Executive Committee may determine and direct. Such sub-committees must be headed by a member of the Executive Committee and shall not be entitled to make any decision which purports to bind the Executive Committee or the Association and shall make recommendations on matters requiring action to the Executive Committee which shall assume responsibility for approving such action and consequent implementation of such action. The Executive Committee may delegate to a member of the Executive Committee, a subcommittee or staff, any of its powers and functions other than: (a) this power of delegation; or (b) a duty imposed on the Executive Committee by the Industrial Relations Act 1996, Associations Incorporation Act 2009 or any other laws. 

This editorial amendment clarifies whom the Executive Committee can delegate its powers to, with specific limits as required by State and Commonwealth laws.  
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23 Clause 22.4A The delegation under clause 22.4 must be in writing and may be subject to the conditions and limitations the Executive Committee considers appropriate. 

This new clause ensures proper communications to any recipient of the delegation, and recognises the obligations on the Executive Committee. 
24 Clause 22.4B The Executive Committee may, in writing, revoke a delegation wholly or in part at any time. This new clause enables the Executive Committee to always be able to retain its authority. 
25 Clause 22A Appointing an External Committee member  22A.1 The Executive Committee may appoint an External Committee member for a term not exceeding 12 months at the end of which he or she shall retire.  22A.2 Any person is eligible to be an External Committee member if that person:  (a) is an ordinary member or otherwise the representative of an ordinary member;  (b) is a continuous financial ordinary member or representative of such an ordinary member for a minimum of 24 months;  (c) is not an employee of the Association;  (d) does not have any business or other relationship that could materially interfere with, or could reasonably be perceived to interfere with the independent exercise of his or her judgment in relation to the Association; and  (e) satisfies the skills and experience criteria determined by the Executive Committee from time to time.  22A.3 Unless otherwise resolved by the Association in a general meeting, a retiring External Committee member is 

This proposed new clause provides the Executive Committee to appoint subject matter experts to serve a maximum period of 12 months. Moreover, please note that such External (not Executive) Committee members do not have the same powers as Executive Committee members. 
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eligible to be reappointed by the Executive Committee for a maximum of two consecutive terms.  22A.4 An External Committee member may at any time resign from the Executive Committee by giving written notice to the Secretary.  22A.5 The Executive Committee may remove the External Committee member at any time.  22A.6 An External Committee member may be present and participate in Executive Committee meetings, but shall not vote. 

26 Clause 26.1 The Executive Committee shall meet a minimum of sixeight times per year at such place and time as the Executive Committee may determine. 
In recognition that Executive Committee meetings can also be held by teleconferences in order to accommodate those members’ competing demands, this proposed amendment reduces the Constitution’s obligation to meet face-to-face from 8 times a year to 6. 

27 Clause 26.5 A quorum consists of five members (who are not External Committee members) present in person or in telecommunication or video communication contact with all other members.  In this respect, a member in telecommunication contact or video communication shall be deemed to be present at the meeting. 

This proposed amendment clarifies the quorum to be from Executive Committee members only. 

28 Clause 26.5A An Executive Committee meeting may be held at two or more venues using any technology that gives each of the members a reasonable opportunity to participate. 
This proposed amendment recognises the current use of technologies (for example teleconferencing, video conferencing, Internet-based desktop-sharing with audio and/or video teleconferencing) that still enable Executive Committee meetings to be held without conducting them entirely via the traditional physical-presence format. 

29 Clause 26.5B A member may not leave a technology meeting by disconnecting his or her link to the meeting unless that member has previously notified the chairperson of the meeting. 
This proposed new clause recognises the use of current and future technologies, and the meeting etiquettes required to ensure quorum is maintained. 



PROPOSED AMENDMENTS TO THE ACA NSW CONSTITUTION (FOR 2016 ANNUAL GENERAL MEETING ON 23 NOVEMBER 2016) 

7 

Item Reference Proposed Change Proposed Rationale 
30 Clause 27.1 Questions arising at a meeting of the Executive Committee shall be determined by a majority of votes of members of the Executive Committee who are entitled to vote and present at the meeting 

This proposed amendment anticipates that from time-to-time, Executive Committee members who are present at meetings can be unable to vote due to circumstances for example conflicts of interests. 
31 Clause 27.2 Each member (except for an External Committee member) present at the meeting of the Executive Committee shall have one vote.  In the event of an equality of votes, the president shall exercise a second or casting vote 

In light of the proposed introduction of up to two External Committee members, this proposed amendment clarifies that the votes at Executive Committee meetings will still be from Executive Committee members only. 
32 Clause 29 Elections for the Executive Committee Proposed change of title. 
33 Clause 29(a)(v) the counting of votes shall be determined in the sequence of President, Vice-President, Secretary, Treasurer and Executive Committee members. If a candidate is elected to a position that candidate is no longer eligible for election to a lower ranked position. 

The proposed removal of this clause is to facilitate the internal election by the Executive Committee itself of who will hold office-bearers positions. Like in the Australian parliamentary system, this should better assist the Executive Committee to choose the Association’s leadership on behalf of members. 
34 Clause 29.2 The election of office-bearers and members of the Executive Committee shall be conducted by a returning officer. This proposal is to reflect the proposed change above. 
35 Clause 29.5 The returning officer or Secretary shall call for nominations of candidates for election… This provides the capacity for the AGM notice and call for nominations to be issued by the Secretary as well as the returning officer.  
36 Clause 29.6(a) shall be made in writing signed by two financial members of the Association and accompanied by the written consent of the candidate (which may be endorsed on the form of nomination).  However pursuant to Clause 19.3, no member shall be entitled to consent being nominated as a candidate for the office of President for more than five consecutive elections.  However, this does not preclude any such member being nominated as a candidate for any other office or as a member of the Executive Committee; 

This proposed amendment removes the term limit of five consecutive years for the office of President. It is therefore up to the members to determine how many times it wishes to elect its President. 

37 Clause 29.17 If in the counting of votes for an office, several candidates shall gain the same number of votes,: (a) in the event of one candidate for the office also standing for a higher position and being returned to that higher position, the 

Given elections can be conducted electronically, this proposed change returns the decision-making of electing Executive Members with tied votes back to the members to resolve and 



PROPOSED AMENDMENTS TO THE ACA NSW CONSTITUTION (FOR 2016 ANNUAL GENERAL MEETING ON 23 NOVEMBER 2016) 

8 

Item Reference Proposed Change Proposed Rationale 
remaining (if only one other) candidate shall be declared elected to that office. (b) otherwise, if there is more than one candidate remaining, a ballot shall be held between those remaining for election to the lower position; (c) otherwise, a candidate who is an officer retiring from that office may be declared elected to that office; (d) otherwise, as between candidates who are not retiring from that office, the returning officer shall determine the result by conducting an ordinary election for the position as provided herein to fill the vacancy in the Executive Committee. 

not for the Returning Officer or the Executive Committee to decide. 

38 Clause 29A 29A. Election for the office bearers  29A.1 As soon as practicable after being elected or appointed to the Executive Committee, an Executive Committee meeting must be held for the Executive Committee members to elect the following positions (office bearers):   (a) a president; and (b) a vice-president; and  (c) a secretary; and  (d) a treasurer.   29A.2 At the first Executive Committee meeting after the annual general meeting, the Committee meeting will be chaired by a chairperson elected by the Executive Committee members in accordance with sub-clause 19.1 and elections must be held for each of the office holder positions in clause 29B.  29A.3 If only one Executive Committee member is nominated for an office bearer position, the chairperson of the Committee meeting must declare the Executive Committee member elected to the position. 

This proposed new clause outlines how the election of officer bearers will be conducted after Annual General Meeting in 2017. Similar to the Australian parliamentary system, the members elect the Executive Members, who in turn elect the office bearers. 
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 29A.4 If more than one Executive Committee member is nominated for an office bearer position, the election of the office bearer position is to be conducted in the manner directed by the Executive Committee.   29A.5 On his or her election, the new president may take over as chairperson of the Executive Committee meeting. 

39 Clause 32.3A All general meetings may be held at two or more venues using any technology that gives each of the members a reasonable opportunity to participate 
This proposed new clause provides members with the opportunity to attend general meetings and Annual General Meetings using technology including audio teleconferences and video-conferencing. This can assist members who are unable to travel to those general meetings or Annual General Meetings due to the long distances. 

40 Clause 32.3B A member may not leave a technology meeting by disconnecting his or her link to the meeting unless that member has previously notified the chairperson of the meeting. 
This proposed new clause assists such general meetings and Annual General Meetings using technology to connect all participating members to be conducted while maintaining a quorum. 

 
NOTE: 
 text mean proposed deleted text. 
 text mean proposed new text for inclusion. 


